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counterstatement of case 

Appellant Earl C. Weldon was tried by a jury in the 
United States District Court for the District of Columbia 
on a two-count indictment, each count of which charged a 
violation of Public Law No. 615, 80th Congress, 2nd Ses¬ 
sion (June 9, 1949), hereinafter referred to as the Miller 
Act. At the conclusion of the trial the jury returned a 
verdict of guilty as to count I of the indictment. Subse¬ 
quently, judgment was entered by the trial court in ac¬ 
cordance with that verdict, and sentence of from two to 
six years in prison was imposed on appellant. From that 
judgment and sentence this appeal is taken. 

The indictment, which was returned in the District Court 
on October 3, 1949, read as follows (J. A. 27-28): 


(1) 
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Criminal No. 1441-49 
The United States of America 


v . 

Earl C. Weldon 
Grand Jury No. Orig. 

Vio. Sec. 103(a) Public Law 615 

Vio. Sec. 103(b) Public Law 615 

The Grand Jury charges: 

On or about September 19, 1949, within the District 
of Columbia, Earl C. Weldon committed a certain un¬ 
natural and perverted sexual practice with Walter C. 
Thomas, a male person of the age of fourteen years. 

Second Count: 

On or about September 19, 1949, within the District 
of Columbia, Earl C. Weldon enticed, allured and per¬ 
suaded Walter C. Thomas, a male person of the age of 
fourteen years, to a place for the purpose of taking im¬ 
moral, improper and indecent liberties with the said 
Walter C. Thomas. 

At this point it may be well to note that count I of the 
indictment, though it followed exactly the form prescribed 
by Section 104(a) of the Miller Act, was mistakenly de¬ 
scribed in the caption of the indictment as charging a viola¬ 
tion of Section 103(a) of the Act. Two of appellant’s as¬ 
signments of error on this appeal stem from that erroneous 
citation in the indictment. 

On October 14, 1949, appellant was arraigned in the 
District Court and entered a plea of not guilty to both counts 
of the above indictment (J. A. 28). Thereafter, appellant 
filed a motion to dismiss the indictment (J. A. 29) and 
a motion for Bill of Particulars (J. A. 30), both of which 
were heard on November 4, 1949 (J. A. 16-27). The motion 
to dismiss, which was denied at the conclusion of the hear¬ 
ing, proceeded on the theory that the indictment was not 
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sufficiently; definite to satisfy the requirements of the Fifth 
and Sixth Amendments to the Constitution of the United 
States. Appellant’s motion for Bill of Particulars was 
granted (J. A. 26). 

On November 10, 1949, appellant’s case came on for trial 
in the District Court, at which time his motion to dismiss 
was renewed and again denied (J. A. 4). The case then 
proceeded to trial. 

At the examination of the prospective jurors on voir dire, 
appellant made timely objection to the inclusion of any fed¬ 
eral employees in the jury that was to try his case, alleg¬ 
ing that the complete exclusion from the jury of all em¬ 
ployees of the federal government was essential if he was 
to have the trial by an impartial jury guaranteed to him 
by the Sixth Amendment. This objection of appellant 
was overruled (J. A. 5-6) and that action by the trial judge 
now constitutes appellant’s fourth assignment of error on 
this appeal. 

At the trial of the case, the prosecution produced testi¬ 
mony tending to show that on or about September 19, 1949, 
and within the District of Columbia, appellant induced one 
Walter C. Thomas, a young boy fourteen years of age, to 
perform an act of fellatio upon appellant’s person; and 
also that appellant performed an act of fellatio upon the 
person of Walter C. Thomas. When all the evidence had 
been received, the trial judge gave a careful and thorough 
charge to the jury (J. A. 7-16). in which the jury was in¬ 
formed that it could not find appellant guilty on count I 
of the indictment unless the jury found that the government 
had proved each of the following facts beyond a reasonable 
doubt (J. A. 12-13): 

1. that appellant knowingly put his sexual organ into 
the mouth of Walter C. Thomas; 

2. that the said Thomas was a male person under sixteen 
years of age; and 

3. that there had been at least some penetration of the 
mouth; or in the alternative, 

1. that the defendant knowingly took into his mouth the 
sexual organ of Walter C. Thomas; 
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2. that the said Thomas was a male person under sixteen 
years of age; and 

3. that there had been at least some penetration of the 
mouth. 

The jury was further instructed that if it found appellant 
guilty as to count I of the indictment it was to give no con¬ 
sideration to count II (J. A. 14). 

Counsel for appellant made no objection to any of the 
foregoing instructions and, after requesting and being 
granted an additional instruction on the credibility 
of certain government witnesses, stated, in answer to a 
query by the court, that he had “nothing further” (J.A. 16). 
Nevertheless, one of appellant’s assignments of error on 
this appeal has to do with the instruction given to the jury 
by the trial judge. 

The jury returned a verdict of guilty as to count I of the 
indictment and disregarded count II as directed by the court 
(J.A. 16). Motion for new trial was thereafter heard and 
denied (J.A. 31-33). Notice of appeal was filed on Decem¬ 
ber 12, 1949 (J.A. 34). 

Since appellant’s conviction he has twice sought to be 
admitted to bail pending appeal, once in the District Court 
and once in the Court of Appeals. Both requests have been 
denied. 

STATUTES 

Sections 103(a), 103(b) and 104(a) of the Miller Act , 
Public Law 615, SOth Congress, Chapter 428, 2nd Session, 
provide: 

Sec. 103(a). Any person who shall take, or attempt 
to take any immoral, improper or indecent liberties 
with any child of either sex, under the age of sixteen 
years, with the intent of arousing, appealing to, or 
gratifying the lust or passions or sexual desires, either 
of such person or of such child, or of both such person 
and such child, or who shall commit, or attempt to 
commit, any lewd or lascivious act upon or with the 
body, or any part or member thereof, of such child, 
with the intent of arousing, appealing to, or gratifying 
the lust or passions or sexual desires, either of such 
person or of such child, or of both such person and such 
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child shall be imprisoned in a penitentiary, not more 
than ten years. 

(b) Any such person who shall, in the District of 
Columbia, take any such child or shall entice, allure, or 
persuade any such child, to any place whatever for the 
purpose either of taking any such immoral, improper, 
or indecent liberties with such child, with said intent 
or of committing any such lewd, or lascivious act upon 
or with the body, or any part or member thereof, of 
such child with said intent, shall be imprisoned in the 
penitentiary not more than five years. 

Sec. 104(a). Every person who shall be convicted of 
taking into his or her mouth or anus the sexual organ 
of any other person or animal, or who shall be con¬ 
victed of placing his or her sexual organ in the mouth 
or anus of any other person or animal, or who shall be 
convicted of having carnal copulation in an opening of 
the body except sexual parts with another person 
shall be fined not more than $1,000 or be imprisoned 
for a period not exceeding ten years. Any person con¬ 
victed under this section of committing such act with a 
person under the age of sixteen years shall be fined not 
more than $1,000 or be imprisoned for a period not ex¬ 
ceeding twenty years. And in any indictment for the 
commission of any of the acts, hereby declared to be 
offenses, it shall not be necessary to set forth the par¬ 
ticular unnatural or perverted sexual practice with the 
commission of which the defendant may be charged, nor 
to set forth the particular manner in which said un¬ 
natural or perverted sexual practice was committed, but 
it shall be sufficient if the indictment set forth that the 
defendant committed a certain unnatural and perverted 
sexual practice with a person or animal, as the case may 
be. Provided, that the accused, on motion, shall be en¬ 
titled to be furnished with a bill of particulars, setting 
forth the particular acts which constitute the offense 
charged. 

The Fifth Amendment to the Constitution of the United 
States provides: 

* * * nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; 

# * • nor be deprived of life, liberty, or property, 
without due process of law * * *. 
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The Sixth Amendment to the Constitution of the United 
States provides: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial by an impartial 
jury # * # to be informed of the nature and cause 
of the accusation * * *. 

Rule 7(c), Federal Rules of Criminal Procedure provides: 

* * • the indictment or information shall state for 

each count the official or customary citation of the 
statute, rule, regulation or other provision of law which 
the defendant is alleged therein to have violated. 
Error in the citation or its omission shall not be 
ground for dismissal of the indictment or information 
or for reversal of a conviction if the error or omission 
did not mislead the defendant to his prejudice. 

SUMMARY OP ARGUMENT 

I 

Count I of the indictment followed exactly the form pre¬ 
scribed by Section 104(a) of the Miller Act. An almost 
identical indictment was held sufficient to satisfy the require¬ 
ments of the Fifth and Sixth Amendments in Tonker v. 
United States, — U. S. App. D. C. —, decided October 26, 
1949, Xo. 10,220. 

II 

Appellant has failed to make a sufficient showing of any 
prejudice to him, caused by the erroneous citation to Sec. 
103(a) of the Miller Act in the indictment, to require a 
reversal of his conviction. Rule 7(c), Federal Rules of 
Criminal Procedure. 

III 

The District Court committed no error in failing to in¬ 
struct the jury on Section 103(a) of the Miller Act in view 
of the fact that appellant himself had requested an instruc¬ 
tion in the terms of Section 104(a) of the Act. 

IV 

Appellant’s request that all employees of the federal 
government be excluded from the jury that was to try him, 
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solely because, of the fact of their federal employment, was 
properly denied by the trial court. United States v. Wood, 
299 U. S. 123 (1936); Frazier v. United States, 335 U. S. 
497 (1948); Dennis v. United States, 339 U. S. 162 (1950). 

V 

Appellant has not been affected in any way by subsec¬ 
tions (a) and (b) of Section 103 of the Miller Act. There¬ 
fore, appellant has no standing to challenge the constitu¬ 
tionality of either of those subsections. 

ARGUMENT 

I. Count I of the indictment is sufficiently definite to 
satisfy the requirements of the Fifth and Sixth 
Amendments to the Constitution. 

Count I of the indictment returned against appellant fol¬ 
lowed exactly the form prescribed by Section 104(a) of the 
Miller Act. Prior to the time of trial appellant sought, and 
was granted, as a matter of right under Section 104(a) of 
the Act, a Bill of Particulars. No contention is made on this 
appeal that that Bill of Particulars was in anywise defi¬ 
cient. Appellant directs his attack solely against the form 
of the indictment, alleging that the indictment violated the 
Fifth and Sixth Amendments because it did not contain a 
“ definite statement of the facts constituting the alleged of¬ 
fense.” Since Count I of the indictment was in the form 
authorized by Section 104(a) of the Miller Act, it follows 
necessarily that if that count was not sufficiently definite to 
satisfy the constitutional demand of specificity, that portion 
of the Miller Act pursuant to which it was drawn must also 
be held to be constitutionally invalid. Such a construction 
of an act of Congress will be avoided by the courts when¬ 
ever possible. 'National Labor Relations Board v. Jones 
and Laughlin Steel Corp., 301 U. S. 1, 30 (1937); Screws v. 
United States, 325 U. S. 91, 98 (1945). 

In Eagner v. United States, 273 U. S. 427 (1932), the 
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Supreme Court laid down the following criteria for deter¬ 
mining the sufficiency of an indictment: 

• • * The true test of the sufficiency of an indictment 
is not whether it could have been made more definite 
and certain but whether it contains the elements of the 
offense intended to be charged “and sufficiently ap¬ 
prizes the defendant of what he must be prepared to 
meet and in case any other proceedings are taken 
against him for a similar offense, whether the record 
show’s writh accuracy to w’hat extent he may plead a for¬ 
mer acquittal or conviction”. (Citing cases.) 

The indictment in the instant case fairly meets the stand¬ 
ard fixed by the Hagner case. The nature of the act 
charged, the person with w’hom it w’as committed, the place 
when, and the date, all appear. Details of description alone 
are missing. Those w’ere made available to appellant as a 
matter of right through his motion for a Bill of Particulars. 

Exactly the same contention now urged by appellant was 
made to this Court in Tonker v. United States, — U. S. App. 
D. C.—, decided October 26, 1949, No. 10,220. There, 
Tonker had been tried in the District Court for this juris¬ 
diction on a four-count indictment, each count of which 
charged that on a certain day and wfithin the District of 
Columbia Tonker had committed a certain unnatural and 
perverted sexual practice with a certain person. Tonker 
did not avail himself of his right to demand a Bill of Par¬ 
ticulars. He was convicted on tw’o of the four counts of the 
indictment and appealed. The sole question raised before 
this Court concerned the sufficiency of the indictment. In 
holding the indictment sufficient, the Court said : 

• * * An indictment must describe the offense with 
such certainty as that the accused may prepare his 
defense and also may be protected against another 
charge for the same offense, but modern practice has 
been aw’av from prolixity and from details which are 

unnecessary to the proper function of the indictment 

• • • 

The indictment before us plainly apprised the ac¬ 
cused of the nature of the offense with which he was 
charged, and plainly identified that offense. Only 
details of description were missing, and they were avail- 
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able to him as a matter of right. The utmost of his 
constitutional right was not and could not be denied 
him. 

The Tonker decision is squarely in point with the case at 
bar. The question raised by appellant here was exhaustively 
briefed and argued before this Court when the Tonker case 
was here and the Court’s decision was flatly contrary to the 
position taken by this appellant. The indictments in both 
cases were couched in exactly the same terms. The only 
marked difference between the two cases lies in the fact that 
Tonker did not request a Bill of Particulars prior to trial 
whereas this appellant did, and that distinction serves only 
to make the Tonker holding more strongly controlling. 

II. Appellant has failed to show that he was sufficiently 
prejudiced by the erroneous citation in the indictment 
to require a reversal of his conviction. Rule 7(c), 
Federal Rules of Criminal Procedure. 

Prior to the effective date of the Federal Rules of Crimi¬ 
nal Procedure the rule to be followed in the Federal courts 
in regard to the erroneous citation in an indictment of the 
statute alleged to have been violated had been stated by the 
Supreme Court in Williams v. United States, 168 IT. S. 382. 
In that case, Williams, a Treasury Department official, had 
been indicted for accepting a bribe to aid a Chinese immi¬ 
grant to remain in the United States. On the margin of 
the indictment was a reference to certain provisions of the 
Revenue Laws. The case was tried on the theory of a viola¬ 
tion of the statute indorsed on the indictment, and Williams 
was convicted and sentenced. The Supreme Court, how¬ 
ever, concluded that the statute referred to in the indict¬ 
ment was not applicable because Williams’ acts had not 
been committed while “acting under authority of any reve¬ 
nue law of the United States.” However, the court went 
on to say, 

It is wholly immaterial what statute was in the mind 
of the District Attorney when he drew the indictment, 
if the charges made are embraced by some statute in 
force. The indorsement on the margin of the indict- 
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ment constitutes no part of the indictment and does 
not add to or weaken the legal force of its averments. 
We must look to the indictment itself, and if it properly 
charges an offense under the laws of the United States, 
that is sufficient to sustain it, although the represen¬ 
tative of the United States may have supposed that the 
offense charged was covered by a different statute. 

The court then found that Williams’ offense was covered 
by another statute in force, but reversed the conviction on 
other grounds. 

The rule laid down by the Williams case was followed in 
United States v. Hutcheson, 312 U. S. 219 (1941), and in 
numerous other federal cases both before and after. United 
States v. Nixon, 235 U. S. 231; Pickens v. United States, 
(C. C. A. 5, 1941) 123 F. 2d 383; Sanchez v. United States, 
(C. C. A. 1, 1943) 123 F. 2d 279; Smith v. United States, 
(C. C. A. 10,1944) 145 F. 2d 643; Thornberg v. United States, 
(C. C. A. 10, 1947) 164 F. 2d 37; United States v. Tomma- 
sello, (C. C. A. 2, 1947) 160 F. 2d 348. 

Rule 7(c) of the Federal Rules of Criminal Procedure 
changed the existing law to the extent that it made the cita¬ 
tion to the statute alleged to have been violated a part of the 
indictment. The fact that no drastic change in the law 
was intended by the new Rule is clearly shown, however, by 
the Advisory Committee Note 2, Rule 7(c), which reads: 

The law at present regards citations to statutes or 
regulations as not a part of the indictment. A con¬ 
viction may be sustained on the basis of a statute or 
regulation other than that cited (citing cases.) The 
provision of the rule, in view of the many statutes and 
regulations, is for the benefit of the defendant and is 
not intended to cause a dismissal of the indictment, but 
simply to provide a means by which he can be properly 
informed without danger to the prosecution. 

Thus Rule 7(c), though designed to afford additional 
protection to defendants, was not meant to sweep away all 
prior law on the subject of citations of statutes in indict¬ 
ments since the rule is intended to operate 4 ‘without danger 
to the prosecution. ” Therefore, one seeking to overturn 
a conviction on this ground has the burden of making a 
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strong affirmative showing of actual prejudice caused by 
the erroneous citation. Appellant in the instant case makes 
only a token effort to sustain that burden. He alleges that 
he was prejudiced by the wrong citation in two ways: 

(a) because Sec. 104(a) of the Miller Act, the section 
under which he was actually prosecuted and convicted, car¬ 
ried a possible maximum penalty of twenty years in jail, 
while Sec. 103(a), referred to in the indictment, carried a 
maximum penalty of only ten years in jail; and 

(b) since Sec. 103 was derived in large part from Illi¬ 
nois law while Sec. 104 was taken essentially from Mary¬ 
land law, appellant was deprived of the benefit of any prior 
state interpretations of the statute under which he was 
prosecuted. 

The short answer to appellant’s first contention is that he 
was sentenced to serve two to six years in prison, a term 
which was permissible under either Sec. 103(a) or Sec. 
104(a) of the Act. But even if the sentence imposed on 
appellant had been in excess of the ten-year maximum 
provided for in Sec. 103(a) appellant could not show that 
he had been prejudiced by the citation to Sec. 103(a) in the 
indictment. Appellant entered a plea of not guilty to both 
counts of the indictment. As a result he cannot now be 
heard to say that he acquired a right to a maximum ten- 
year prison sentence, nor can he argue that he was in any 
way misled by the more lenient penalty clause of Sec. 
103(a). The argument advanced by appellant would have 
validity only if appellant had entered a plea of guilty to 
count I of the indictment in the belief that ten years was the 
longest prison term that could be given him and if he had 
then been sentenced to serve a term in excess of ten years. 

The second contention by which appellant attempts to 
show that he was prejudiced by the erroneous citation in the 
indictment is equally without merit. Appellant’s argument 
is that where new legislation has been modeled after the 
laws of another jurisdiction it is good legal practice to have 
recourse to the judicial decisions of that other jurisdiction 
to see how the new legislation had been then interpreted. 
Appellant, however, does not cite even one decision from the 
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Maryland courts interpreting Section 578, Article 27 of the 
Maryland Code Annotated, the Maryland Code provision 
after which Sec. 104(a) of the Miller Act is patterned. And 
it is worthy of note that appellant in the Toriker case ad¬ 
mitted that he had been unable to find a single Maryland 
judicial interpretation of Sec. 578, Article 27 of that state’s 
code. (See P. 3, appellant’s brief in Tonker v. United 
States.) As a result appellant’s allegations amount solely 
to a statement that he might have been prejudiced by the 
incorrect citation in the statute, but thev wholly fail to show 
that he suffered any actual prejudice therefrom. 

III. The trial judge committed no error in regard to 
appellant 1 s Prayer for Instruction No. 4. 

Appellant's fourth Prayer for Instruction read as follows 
(J. A. 31): 

You cannot legally convict the defendant unless you 
unanimously find bevond a reasonable doubt that the 

•/ *r 

defendant committed an unnatural and perverted sexual 
practice with Walter C. Thomas. 

Section 103(a) of Public Law 615, SOth Congress, ch. 
428, 2nd Session. 

The foregoing prayer conforms to count I of the indict¬ 
ment and to Sec. 104(a) of the Miller Act. It would be 
entirely inappropriate in a prosecution under Sec. 103(a) 
of the Act which covers the taking of indecent liberties with 
a child or the commission of lewd and lascivious acts with 
the body of a child. Only Section 104(a) of the Act makes 
reference to “unnatural or perverted sexual practices.” 
Having requested an instruction in the terms of Sec. 104(a) 
of the Act at the time of trial, appellant now attempts to 
take the position that the trial court fell into “Plain Error” 
in granting an instruction under Sec. 104(a) as requested, 
rather than under Sec. 103(a). This appellant should not 
be permitted to do. 

Moreover, in considering this particular assignment of 
error it is necessary to keep in mind the fact that appellant 
does not argue in this appeal that he was actually convicted 
under Sec. 103(a) of the Act, one of appellant’s principal 
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assignments of error being that be was prejudiced by the 
erroneous reference to Sec. 103(a) in the indictment. The 
indictment, the Government’s evidence at the trial, and the 
trial judge’s instructions all conformed to Sec. 104(a) of 
the Act. As a result, any instruction given to the jury by 
the trial court on Sec. 103(a) of the Act could only have 
served to confuse the jury. 

IV. The fact tJiat a prospective juror in a criminal case 
is an employee of the Federal Government is not a 
sufficient ground of itself to exclude said prospective 
juror from service on the jury. 

D. C. Code (1940) § 11-1420 expressly provides that fed¬ 
eral employees “shall be qualified to serve as jurors in the 
District of Columbia and shall not be exempt from such 
service.” The constitutionality of the above Code pro¬ 
vision was first tested and upheld in United States v. Wood, 
299 U. S. 123 (1936). More recently, the same issue was 
raised, with the same result, in Frazier v. United States, 335 
U. S. 497 (1948). By way of emphasis, it may be well to note 
that in the Frazier case, all twelve of the actual jurors who 
tried Frazier were federal employees, two of whom were 
more or less directly connected with the federal agency (the 
Treasury Department) which had the obligation of enforc¬ 
ing the statute alleged to have been violated by Frazier. 
Nevertheless, the Supreme Court adhered to its earlier 
decision in the Wood case that the mere fact of federal em¬ 
ployment was not a sufficient ground to exclude a prospec¬ 
tive juror from service in a criminal case prosecuted in the 
name of the United States. 

And even more recently, in Dennis v. United States, 339 
U. S. 162, decided March 27, 1950, the Supreme Court had 
occasion to re-examine the doctrine of the Wood and Frazier 
cases in the light of the Federal Loyalty program and the 
court once more adhered to its ruling in the prior cases. 

In view of the recent pronouncements of the Supreme 
Court in the Dermis and Frazier cases, appellant’s fourth 
assignment of error is without merit. 
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V. Appellant has no standing to challenge the constitu¬ 
tionality of subsections (a) and (b) of Section 103 of 
the Miller Act. 

Appellant’s fifth and final assignment of error consists of 
an allegation that the terms “immoral, improper, or in¬ 
decent liberties”, which appear in subsections (a) and (b) 
of Section 103 of the Miller Act, do not establish an ascer¬ 
tainable standard of guilt. From that premise appellant 
argues that Section 103 violates the due process clause of 
the Fiftli Amendment and is, therefore, void. Cf. Co'tmolly 
v. General Construction Co., 269 U. S. 385 (1926). 

However, appellant was not convicted under either sub¬ 
section (a) or subsection (b) of Section 103 of the Act. 
Consequently, appellant has not been injured by either of 
these provisions of the statute and he has no standing to 
challenge their constitutionality. Jones v. Opelika, 316 
U. S. 584 (1942); United States v. Wurzbach, 280 U. S. 396 
(1930); Rosenthal v. New York, 226 U. S. 260 (1912). And 
see Alabama Power Co. v. Ickes, 302 U. S. 464 (1938). 

CONCLUSION 

No prejudicial error was committed during the course of 
appellant’s trial in the District Court. It is respectfully 
submitted that the judgment should be affirmed. 

George Morris Fay, 

United States Attorney. 
Arthur J. McLaughlin, 

Joseph M. Howard, 

Jerome Powell, 

Assistant United States Attorneys. 
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